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[146] In reviewing this conclusion, I begin with a consideration of the effect 
on the operation of the Workplace Compensation Act when the section 44 
bar to an action in court is removed. There are, in fact, certain limited 
circumstances in which the Workplace Compensation Act does allow a 
claimant to elect to commence an action in court rather than to accept 
compensation under the Act. However, the possibility of election does not 
apply in this case. Section 45 of the Act sets out when an election is 
permitted: 

(1) Where a worker sustains an injury in the course of his or her employment in 
circumstances which entitle him or her or his or her dependents to an action 

(a) against some person other than an employer or worker; 

(b) against an employer or against a worker of that employer where the 
injury occurred otherwise than in the conduct of the operations usual in or 
incidental to the industry carried on by the employer; or 

(c) where section 44.1 applies [certain motor vehicle accidents], 

the worker or his or her dependents, where they are entitled to compensation, may 
claim compensation or may bring an action. 

(Underlining added.) 

[147] It is clear from this list of three exceptions that the option to elect to 
take an action in court, as opposed to receiving compensation under the 
legislation, is limited to situations where the claim is against a person who is 
not a participant in the insurance scheme, or the injury or death occurred 
outside the normal operations of the business, or where an alternate 
insurance scheme applying to motor vehicle accidents is engaged. No 
election is permitted where the injury or death involved a worker and an 
employer who are covered by the Workplace Compensation Act and the 
injury or death occurred during the ordinary operations of the business, other 
than as a result of a motor vehicle accident. The reason for denying an 
election is that the employer is required to contribute to the insurance fund 
established under the Act, and it would be inequitable to impose that 
requirement while leaving an employer exposed to an action in court. 

[148] For this reason, section 44, which precludes an action in court, has 
been determined to be an integral part of the no-fault insurance scheme 
created by the legislation. The underlying rationale for the bar is discussed 
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in Pasiechnyk v. Saskatchewan (Workers' Compensation Board), [1997] 2 
S.C.R. 890. Sopinka J., for the majority, explained: 

[26] The importance of the historic trade-off has been recognized by the courts. 
In Reference re Validity of Sections 32 and 34 of the Workers' Compensation Act, 
1983 (1987), 44 D.L.R. (4th) 501 (Nfld. CA), Goodridge C.J. compared the 
advantages of workers' compensation against its principal disadvantage: benefits 
that are paid immediately, whether or not the employer is solvent, and without the 
costs and uncertainties inherent in the tort system; however, there may be some 
who would recover more from a tort action than they would under the Act. 
Goodridge C.J. concluded at p. 524: 

While there may be those who would receive less under the Act than 
otherwise, when the structure is viewed in total, this is but a negative 
feature of an otherwise positive plan and does not warrant the 
condemnation of the legislation that makes it possible. 

I would add that this so-called negative feature is a necessary feature. The bar to 
actions against employers is central to the workers' compensation scheme as 
Meredith conceived of it: it is the other half of the trade-off. It would be unfair to 
allow actions to proceed against employers where there was a chance of the 
injured worker's obtaining greater compensation, and yet still to force employers 
to contribute to a no-fault insurance scheme. 

(Underlining in original.) 

[149] It is clear from the Pasiechnyk decision that section 44 of the Act is an 
essential component ofthe insurance scheme, and that to exclude its 
application would negate the historic tradeoff which is fundamental to its 
operation. In other words, to render section 44 of the Act inapplicable, as 
was done by the applications judge, renders inoperative an essential and 
necessary feature of the insurance scheme. In such a situation, the courts 
must strive for an interpretation of the legislation that maintains the integrity 
of the Workplace Compensation Act while ensuring compliance with the 
jurisdictional imperatives of the Constitution. 

[150] I begin by distinguishing the pith and substance of the Workplace 
Compensation Act from the general law of negligence and tort. This is 
necessary given the decision in Ordon Estate v. Grail, [1998] 3 S.C.R. 437, 
relied on by the Ryans, in which maritime negligence law was determined to 
fall within federal jurisdiction over navigation and shipping (section 91 (1 0) 
of the Constitution Act, 1867). 
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[151] In Grail, death and injury had resulted when, in the first instance, a 
pleasure boat sank: and, in the second instance, there was a boating collision. 
There were no deaths of or injuries to employees. Iacobucci and Major JJ., 
for the Court, considered the application of the Ontario Family Law Act, the 
Trustee Act and the contributory negligence provisions ofthe Negligence 
Act. In concluding that the provincial legislation had no application, 
Iacobucci and Major JJ. explained: 

[84] ... Maritime negligence law is a core element of Parliament's jurisdiction 
over maritime law. The determination of the standard, elements, and terms of 
liability for negligence between vessels or those responsible for vessels has long 
been an essential aspect of maritime law, and the assignment of exclusive federal 
jurisdiction over navigation and shipping was undoubtedly intended to preclude 
provincial jurisdiction over maritime negligence law, among other maritime 
matters. As discussed below, there are strong reasons to desire uniformity in 
Canadian maritime negligence law. Moreover, the specialized rules and 
principles of admiralty law deal with negligence on the waters in a unique 
manner, focusing on concerns of "good seamanship' and other peculiarly 
maritime issues. Maritime negligence law may be understood, in the words of 
Beetz J. in Bell Canada v. Quebec, supra [[1988]1 S.C.R. 749], at p. 762, as part 
of that which makes maritime law "specifically of federal jurisdiction". 

[152] The rationale underlying the conclusion that maritime negligence law 
is a core element of federal jurisdiction over navigation and shipping is 
explained as follows: 

[88] ... The attribution to Parliament of exclusive legislative jurisdiction over 
navigation and shipping stems in large part, in our view, from the national and 
international dimensions of maritime law, and tlJ.e corresponding requirement for 
uniformity in maritime law principles. If matters of maritime law were regulated 
by the various provincial legislatures, this would drastically confuse the day-to­
day reality of navigation and shipping in Canadian waters, and would make it 
impossible for Canada as a country to abide by its international treaty obligations 
relating to maritime matters. 

[153] This conclusion and rationale followed upon the application of a four 
step analytical approach adopted by Iacobucci and Major JJ. The first step 
was directed to determining whether the matter in issue is "truly a matter of 
Canadian maritime negligence law" (Ordon Estate v. Grail, at paragraph 
73). A review of the pith and substance of the Workplace Compensation Act 
leads to the conclusion that the result at this step in Grail must be 
distinguished from the case now before this Court because workers' 



compensation legislation does not fall within the scope of maritime 
negligence law. 
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[154] The purpose of the Workplace Compensation Act is to establish an 
employment based no-fault insurance scheme, funded by contributions from 
employers, for the benefit of injured workers and, in the case of a death, the 
worker's dependents. In Constitutional Law of Canada, supra, Hogg 
discusses the effect of such legislation, in section 33.4: 

Workers' compensation is a public insurance plan that provides 
compensation for workers injured by accident in the course of their employment. 
It is financed by premiums paid by employers under compulsion oflaw, and it is 
administered by a public agency, usually called a Workers' Compensation Board. 
The benefits are payable for all work-related accidents (and some occupational 
diseases are now usually covered as well) regardless of whether or not there was 
negligence on the part of the employer. In all provinces and territories, the 
common law action for negligence has been abolished for work -related injuries, 
leaving the statutory scheme as the exclusive source of compensation. 

Workers' compensation, like other incidents of employment, comes within 
provincial jurisdiction under the power over property and civil rights in the 
province (s. 92(13». 

The Workers' compensation plans replace the tort action for negligence 
with a speedier, more efficient delivery of standardized benefits for all work­
related injuries, including those not caused by any fault ofthe employer. The 
theory is that this universal no-fault insurance scheme is, on the whole, more 
favourable to injured workers than the common law action for negligence. . .. 

[155] In Commission du Salaire minimum v. Bell Telephone Company of 
Canada, [1966] S.C.R. 767, Martland J., for the Court, explained, at pages 
773 to 774: 

... The Workmen's Compensation Act conferred upon injured employees 
and upon the dependants of deceased employees certain statutory rights to 
compensation where the injury or death resulted from an accident arising out of 
and in the course of the employment. Compensation was payable not by the 
employer, but out of a fund administered by the Board to which employers were 
required to contribute. Viscount Haldane [Workmen's Compensation Board v. 
Canadian Pacific Railway Company, [1920] A.C. 184] (p. 191) refers to the 
employee's right under the Act as the result of a "statutory condition of 
employment", but I think it is more accurately described as a statutory right. The 
Act did not purport to regulate the contract of employment. What it did do was to 
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create certain new legal rights which were to be in lieu of all rights of action to 
which the employee or his dependants might otherwise have been entitled at 
common law or by statute. 

[156] Workers' compensation legislation is, then, a no-fault insurance 
scheme for the benefit of employees paid for from a fund created by 
contributions required to be made by employers, and administered by a 
board. It does not fall within the scope of operation of negligence or tort. 
Some confusion in differentiating workers' compensation legislation from 
the tort of negligence may arise where the injured worker claims that the 
employer was negligent. In this case, the Ryans allege negligence in the 
design or construction of the vessel that sank. An example helps to 
demonstrate that an allegation of negligence by an injured worker or the 
worker's dependents is not a determining factor. If the death of the Ryans 
had been caused on land within the Province as a result of a crane that 
malfunctioned due to a fault in its design or construction, an allegation of 
negligence would not take the matter outside the scope of application of the 
Workplace Compensation Act. The issue of whether the employer was 
negligent, and by the same token, an allegation of negligence by a worker, is 
irrelevant in the no-fault insurance scheme established under the workers' 
compensation legislation. It follows that, in pith and substance, the 
Workplace Compensation Act cannot be characterized as negligence law. 
The statement as to the core of federal jurisdiction in Grail, therefore, does 
not apply here. Rather, it is necessary to consider independently whether 
application of section 44 of the Workplace Compensation Act is precluded 
based on federal jurisdiction grounded in the doctrines of paramountcy or 
inter jurisdictional immunity. 

[157] The appropriate order in which to consider the constitutional doctrines 
of pith and substance, inteljurisdictional immunity and paramountcy is 
discussed in the Canadian Western Bank decision: 

[77] Although our colleague Bastarache J. takes a different view on this point, 
we do not think it appropriate to always begin by considering the doctrine of 
inter jurisdictional immunity. To do so could mire the Court in a rather abstract 
discussion of "cores" and "vital and essential" parts to little practical effect. As 
we have already noted, inteIjurisdictional immunity is of limited application and 
should in general be reserved for situations already covered by precedent. This 
means, in practice, that it will be largely reserved for those heads of power that 
deal with federal things, persons or undertakings, or where in the past its 
application has been considered absolutely indispensable or necessary to enable 
Parliament or a provincial legislature to achieve the purpose for which exclusive 
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legislative jurisdiction was conferred, as discerned from the constitutional 
division of powers as a whole, or what is absolutely indispensable or necessary to 
enable an undertaking to carry out its mandate in what makes it specifically of 
federal (or provincial) jurisdiction. If a case can be resolved by the application of 
a pith and substance analysis, and federal paramountcy where necessary, it would 
be preferable to take that approach, as this Court did in Mangat [[2001]3 S.C.R. 
113]. 

[78] In the result, while in theory a consideration of inteljurisdictional 
immunity is apt for consideration after the pith and substance analysis, in practice 
the absence of prior case law favouring its application to the subject matter at 
hand will generally justify a court proceeding directly to the consideration of 
federal paramountcy. 

(Italics in original. Underlining added.) 

Federal Paramountcy 

[158] The doctrine of federal parrnountcy is discussed by McLachlin C.J.C., 
for the majority, in Quebec (Attorney General) v. Canadian Owners and 
Pilots Association, [2010] 2 S.C.R. 536 (the "Pilots Association" decision): 

[62] Unlike interjurisdictiona! immunity, which is concerned with the scope of 
the federal power, paramountcy deals with the way in which that power is 
exercised. Paramountcy is relevant where there is conflicting federal and 
provincial legislation. As Major J. explained in Rothmans [[2005] I S.C.R. 188], 
at para. II, "[t]he doctrine offederallegislative paramountcy dictates that where 
there is an inconsistency between validly enacted but overlapping provincial and 
federal legislation, the provincial legislation is inoperative to the extent of the 
inconsistency. " 

[64] Claims in paramountcy may arise from two different forms of conflict. 
The first is operational conflict between federal and provincial laws, where one 
enactment says "yes" and the other says "no", such that "compliance with one is 
defiance of the other": Multiple Access Ltd. v. McCutcheon, [1982]2 S.C.R. 161, 
atp.191,perDicksonJ. InBankofMontrealv. Hall, [1990]1 S.C.R.121,atp. 
155, La Forest J. identified a second branch of paramountcy, in which dual 
compliance is possible, but the provincial law is incompatible with the purpose of 
federal legislation: see also Law Society of British Columbia v. Mangat,2001 
SCC 67, [2001]3 S.C.R. 1l3, at para. 72; Lafarge Canada [[2007]2 S.C.R. 86], 
at para. 84. Federal paramountcy may thus arise from either the impossibility of 
dna! compliance or the frustration of a federal purpose: Rothmans's, at para. 14. 
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[66] ... The party seeking to invoke the doctrine offederal paramountcy bears 
the burden of proof: Lafarge Canada, at para. 77. That party must prove that the 
impugned legislation frustrates the purpose of a federal enactment. To do so, it 
must first establish the purpose of the relevant federal statute, and then prove that 
the provincial legislation is incompatible with this purpose. The standard for 
invalidating provincial legislation on the basis of frustration of federal purpose is 
high; permissive federal legislation, without more, will not establish that a federal 
purpose is frustrated when provincial legislation restricts the scope ofthe federal 
permission: see 114957 Canada Ltee (Spray tech, Societe d 'arrosage) v. Hudson 
(fawn) 2001 SCC 40, [2001] 2 S.C.R. 241. 

(Italics in original. Underlining added.) 

[159] As applied to this appeal, a review of the legislation leads to the 
conclusion that the Marine Liability Act does not preclude the operation of 
section 44 ofthe Workplace Compensation Act based on either the 
impossibility of dual compliance or the frustration of a federal purpose. For 
convenience, I repeat the relevant provision of section 6 of the Marine 
Liability Act: 

(2) If a person dies by the fault or neglect of another under circumstances that 
would have entitled the person, if not deceased, to recover damages, the 
dependants of the deceased person may maintain an action in a court of competent 
jurisdiction for their loss resulting from the death against the person from whom 
the deceased person would have been entitled to recover. 

[160] This provision does not result in an operational conflict with the 
Workplace Compensation Act. The Marine Liability Act does not state that 
dependents of a deceased person under the Act are restricted to an action in 
court. It says only that the dependents of a deceased person "may" take an 
action in court where the person died "by the fault or neglect of another 
under circumstances that would have entitled the person ... to recover 
damages" (underlining added). This language does not preclude the 
operation of section 44 of the no-fault insurance scheme under workers' 
compensation legislation. Consistent with the modem approach to 
cooperative, flexible federalism, it is appropriate, where possible, to interpret 
the language of the two statutes liberally so as to give effect to both. In this 
case, a liberal interpretation of the Marine Liability Act would result in 
authority for dependents of a deceased person to take an action in court 
unless, in the circumstances, an action to recover damages is not available 
for a statutory reason. Such a statutory reason applies in this case where the 
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entitlement to compensation under the Workplace Compensation Act would 
preclude the deceased's entitlement to take a court action. This 
interpretation permits the operation of both statutes such that dual 
compliance is possible. 

[161] As to the second part of the analysis, section 44 of the Workplace 
Compensation Act does not operate to frustrate the purpose of the federal 
legislation. Section 6 ofthe Marine Liability Act is permissive. It states 
that, assuming the death occurred "under circumstances that would have 
entitled the person, if not deceased, to recover damages", the dependents 
"may" maintain an action in court for their loss. Indeed, the purpose of 
section 6 was to extend to dependents the right to take an action in tort, a 
right that was previously extended by judicial decision in Grail in the 
absence oflegislation addressing that gap (Ordon Estate v. Grail, supra, at 
paragraph 140, point 5). 

[162] A consideration of section 6 of the Marine Liability Act and section 44 
of the Workplace Compensation Act leads to the conclusion that the high 
standard, established by McLachlin C.I.C. in the Pilots Association decision, 
necessary to render provincial legislation inapplicable based on frustration of 
the federal purpose is not satisfied. The Workplace Compensation Act, as 
discussed above, being an employment based no-fault insurance scheme for 
workers and their dependents, cannot be said to frustrate the federal purpose 
of section 6 of the Marine Liability Act. The latter is permissive legislation 
directed to a different purpose; that is, ensuring that dependents have rights 
comparable to those of injured persons under that Act. It would apply, for 
exampie, to a claim under maritime negligence law as occurred in Grail. 
The fact that section 44 of the Workplace Compensation Act restricts the 
scope of the federal permission under section 6 of the Marine Liability Act 
where the worker's compensation insurance scheme is engaged is not 
sufficient to establish frustration of the federal purpose (Pilots Association, 
at paragraph 66, paragraph 158, above). 

[163] It follows that section 6 ofthe Marine Liability Act and section 44 of 
the Workplace Compensation Act can operate together without conflict, and 
that section 44 does not frustrate the federal purpose of section 6. 
Accordingly, federal paramountcy is not engaged to render section 44 
inapplicable in the case before this Court. 

[164] Before leaving the discussion offederal paramountcy, I would add a 
comment about the effect of failing to read section 44 of the Workplace 
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Compensation Act and section 6 of the Marine Liability Act so as to permit 
both to operate, each without interfering with the other. As discussed above, 
section 44 is an integral component of the no-fault insurance scheme. If that 
provision is rendered inoperative with respect to employers in the provincial 
fishing industry, their mandatory participation in the scheme would result in 
the inequity described in Pasiechnyk. That is, those employers would be 
required to participate in and contribute to a scheme which provided no 
protection from exposure to potentially significant liability in the courts. 
Removal of the bar to taking an action in the courts, which has been 
described as a necessary feature of the no-fault insurance scheme, would 
arguably preclude the applicability of the Workplace Compensation Act to 
workers and employers in the provincial fishing industry. Such a result is to 
be avoided where the federal and provincial legislative regimes can be read 
to operate without conflict. 

Inter;urisdictional Immunity 

[165] The applications judge also applied the doctrine of inter jurisdictional 
immunity, concluding that the power to sue is a core feature of federal 
jurisdiction over navigation and shipping being essential to the "requirement 
for uniformity onegal rights in navigation and shipping situations" 
(paragraph 32). 

[166] The law regarding interjurisdictional immunity, which has undergone 
refinement since the decision in Grail, is summarized in the Pilots 
Association decision. McLachlin C.J.C., for the majority, referred to a two 
pronged analysis: 

[27] The first step is to determine whether the provincial law - s. 26 of the Act 
- trenches on the protected" core" of a federal competence. If it does, the second 
step is to determine whether the provincial law' s effect on the exercise of the 
protected federal power is sufficiently serious to invoke the doctrine of 
interjurisdictional immunity. 

[167] Regarding the first step, McLachlin C.J.C. explained: 

[35] The test is whether the subject comes within the essential jurisdiction - the 
"basic, minimum and unassailable content" - of the legislative power in question: 
Bell Canada [[1988] 1 S.C.R. 749], at p. 839; Canadian Western Bank [[2007]2 
S.c.R. 3], at para. 50. The core of a federal power is the authority that is 
absolutely necessary to enable Parliament "to achieve the purpose for which 
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exclusive legislative jurisdiction was conferred": Canadian Western Bank, at 
para.I77. 

[168] As to the second step in the analysis, whether the impact ofthe 
provincial legislation is sufficiently serious to engage the doctrine of 
inter jurisdictional immunity, McLachlin C.J.C. explained: 

[43] After a period of inconsistency, it is now settled that the test is whether the 
provincial law impairs the federal exercise of the core competence: Canadian 
Western Bank, per Binnie and LeBel JJ. This decision resolved a debate about 
whether the provincial law must "sterilize" the essential content of a federal 
power (the language used in Dick v. The Queen, [1985] 2 S.C.R. 309, at pp.323-
24), or whether it is sufficient that the provincial law "affect" a vital part of the 
management and operation of the undertaking [authority omitted]. 

[44] The impairment test established in Canadian Western Bank marks a 
midpoint between sterilization and mere effects. The move away from the 
"affects" test of Bell Canada reflects growing resistance to the broad application 
of inter jurisdictional immunity based on modem conceptions of cooperative 
federalism and a perceived need to promote efficacy over formalism. . .. 

[45] "Impairment" is a higher standard than "affects". It suggests an impact 
that not only affects the core federal power, but does so in a way that seriously or 
significantly trammels the federal power. In an era of cooperative, flexible 
federalism, application of the doctrine of inteljurisdictional immunity requires a 
significant or serious intrusion on the exercise of the federal power. It need not 
paralyze it, but it must be serious. 

[169] The decision in Pilots Association followed an extensive analysis of 
the doctrine of inter jurisdictional irmnunity in the Canadian Western Bank 
case. In the latter decision, the Court identified rationale for endorsing a 
restrictive approach to application of the doctrine, including: a broad 
application of the doctrine is inconsistent with the contemporary view of 
flexible federalism; the difficulty in defining the core of a federal power may 
lead to uncertainty in the law; and creating a "core" increases the risk of 
undesirable legal vacuums. In addition, Binnie and LeBel JJ. wrote: 

[45] Further, a broad use of the doctrine of inter jurisdictional immunity runs 
the risk of creating an unintentional centralizing tendency in constitutional 
interpretation. As stated, this doctrine has in the past most often protected federal 
heads of power from incidental intrusion by provincial legislatures. The 
"asymmetrical" application of inteljurisdictional immunity is incompatible with 
the flexibility and co-ordination required by contemporary Canadian federalism. 
Commentators have noted that an extensive application of this doctrine to protect 
federal heads of power and undertakings is both unnecessary and "undesirable in 
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a federation where so many laws for the protection of workers, consumers and the 
environment (for example) are enacted and enforced at the provincial level" ... 

(Underlining added,) 

[170] The Court in Canadian Western Bank also noted that, to understand 
the scope of the doctrine of inter jurisdictional immunity, it is useful to 
review how it has been applied in various factual circumstances, particularly 
where a distinction has been drawn by the courts between legislation that 
falls within the core and that which falls outside the core of a particular head 
of power. Examples include: 

[52] ... In the third case of the 1988 trilogy, Alltrans Express Ltd. v. British 
Columbia (Workers' Compensation Board), [1988] 1 S.c.R. 897, the Court held 
that the preventative (as distinguished from compensatory) aspects of the B.C. 
provincial Workers Compensation Act could not apply to an interprovincial and 
international trucking undertaking because to do so would intrude on the 
management of the federally regulated undertaking, including the "B.C. Board's 
power to order an employer to close down all or part of the place of employment 
to prevent injuries" (p. 911). 

[66] Of greater relevance to the present appeal is the line of cases that have 
applied provincial environmental law to federal entities engaged in activities 
regulated federally. In Ontario v. Canadian Pacific [[1995] 2 S.C.R. 1028, 
affirming (1993), 13 O.R. (3d) 389], the federally regulated railway was held to 
be subject to the Ontario Environmental Protection Act with respect to smoke it 
caused by burning dead grass along its right-of-way, despite the fact that the fires 
were set by the railway company to comply with the federal Railway Act. . .. 

[171] Another discussion of how a core federal power may be limited is 
found in the Pilots Association decision where the issue related to federal 
power over aeronautics. The question was whether section 26 of the 
provincial agricultural land use legislation, which prohibited the use of land 
in a designated agricultural region for a purpose other than agriculture, could 
apply to restrict the location of an aerodrome. The issue is described by 
McLachlin C.J.C.: 

[34] It is thus clear that the federal jurisdiction over aeronautics encompasses 
the power to determine the location of aerodromes. The next question is whether 
this power lies at the protected core of the federal power [over aeronautics]. 
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[172] The answer to that question was resolved by precedent. The Court 
has consistently and repeatedly held that the location of airports and 
aerodromes is an essential component of aerial navigation. The underlying 
rationale was discussed in Johannessson v. Rural Municipality of West St. 
Paul, [1952] 1 S.CR. 292, where Estey J. explained, at page 319: 

. .. Indeed, in any practical consideration it is impossible to separate the 
flying in the air from the taking off and landing on the ground and it is, therefore, 
wholly impractical, particularly when considering the matter of jurisdiction, to 
treat them as independent one from the other. 

[173] The Supreme Court of Canada has, nonetheless, held that not every 
aspect of aerodromes falls within the core federal power over aeronautics. 
In the Pilots Association decision McLachlin C.J.C. referred to the decision 
in Construction Montcalm Inc. v. Minimum Wage Commission, [1979] 1 
S.C.R 754, in which the Court concluded, at pages 770 to 771, that, "[t]he 
construction of an airport is not in every respect an integral part of 
aeronautics", and that, "the mode or manner" of the actual construction of an 
airport does not fall within the core of that power. Beetz J., for the majority, 
explained, at page 771: 

... Thus, the requirement that workers wear a protective helmet on all 
construction sites including the construction site of a new airport has everything 
to do with construction and with provincial safety regulations and nothing to do 
with aeronautics: [authority omitted]. . .. 

[174] In Pilots ASSOCiation, McLachlin C.J.C. concluded: 

[38] Again in Construction Montcalm this Court held that while some 
provincial laws will be applicable to airports because they do not impair an 
essential part of a federal competence, the location of an airport comes within 
Parliament's core of exclusive jurisdiction: "To decide whether to build an airport 
and where to build it involves aspects of airport construction which undoubtedly 
constitute matters of exclusive federal concern" (p. 770 (emphasis added)). 

[175] These decisions demonstrate that what may appear to be related 
aspects of a core federal jurisdiction established in the case law will not 
necessarily fall within that core. A careful assessment must be undertaken 
applying the two step analysis from Pilots Association. In conducting such 
an analysis, it is important to take account ofthe caution, identified by 
Binnie and LeBel n. in Canadian Western Bank, that the scope of federal 
power must not be confused with the "basic, minimum and unassailable 
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content" ofthat power (paragraph 85). As applied to federally regulated 
banks, Binnie and LeBel n. explained: 

[89] ... The rigid demarcation sought by the banks between federal and 
provincial regulations would not only risk a legal vacuum, but deny to lawmakers 
at both levels of govermnent the flexibility to carry out their respective 
responsibilities. 

[176] Applying these principles in the case now before this Court leads to 
the conclusion that the statutory bar to an action in court under the 
Workplace Compensation Act does not trench on the core federal jurisdiction 
over navigation and shipping. As discussed above, the legislation 
establishes an employment based no-fault insurance scheme to which 
employers in the province are required to contribute to create a fund 
administered by a board to compensate injured workers or their dependents. 
Application of the legislation is limited to participants in the scheme. The 
legislation does not engage national or international dimensions of maritime 
law and the need for uniformity. The rationale underlying the determination 
by the Supreme Court of Canada in Grail that maritime negligence law is a 
core element of federal jurisdiction over navigation and shipping does not 
apply to workers' compensation legislation which governs the employment 
relationship of employers and workers. Indeed, workers' compensation 
legislation has been applied in the maritime context for decades in this 
country (Canadian Pacific Railway Co. v. Workmen's Compensation Board 
(1919),48 D.L.R. 218 (P.C.)). In the language of Montcalm Construction 
(paragraph 173, above), the Workplace Compensation Act, including the 
statutory bar necessary to the functioning of the no-fault insurance scheme, 
has everything to do with providing benefits to injured workers and their 
dependents and nothing to do with maritime law or matters. Workers' 
compensation legislation as described above does not engage issues of 
negligence; is not applicable to strangers to, or those who are not 
participants in, the insurance scheme; and does not engage the need for 
uniformity that may arise as a result of inter jurisdictional concerns. Section 
44 of the Workplace Compensation Act does not trench on the core ofthe 
federal jurisdiction over navigation and shipping. 

[177] The conclusion follows that the applications judge erred in 
determining that the doctrine of inter jurisdictional immunity applies. 
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SUMMARY 

[178] The constitutional validity of the legislation was not challenged. 
Therefore, there was no requirement to serve a notice of constitutional 
question. 

[179] The Workplace Compensation Act is in pith and substance valid 
provincial legislation establishing a no-fault insurance scheme for workers 
and their dependents, with compensation paid from a fund created by 
contributions required to be made by employers, and administered by a 
board. The bar to an action in court is an essential component of the 
scheme, while questions of negligence are irrelevant. 

[180] The doctrine of federal paramountcy is not engaged because section 
44 of the Workplace Compensation Act does not result in an operational 
conflict with section 6 of the Marine Liability Act, nor does its operation 
frustrate a federal purpose. 

[181] The doctrine ofinterjurisdictional immunity is not engaged because 
section 44 of the Workplace Compensation Act does not trench on the core 
of the federal power over navigation and shipping. 

[182] In the result, the Workplace Compensation Act, including the section 
44 bar to an action in court, applies to the claims of the Ryans resulting from 
the deaths of Joseph and David Ryan. 

[183] Accordingly, I would allow the appeal. I would set aside the decision 
of the applications judge, that section 44 of the Workplace Compensation 
Act does not apply and that the Ryans are not barred from taking an action in 
the courts. I would order that Marine Services and Mr. Porter would have 
their costs here and in the Court below on a party and party basis as against 
the Ryans. I would order the Commission, the Attorney General of Canada 
and the intervenor, the Attorney General of Newfoundland and Labrador, to 
bear their own costs. 

B. G. Welsh, J.A. 


